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In my reading and travels I have sensed a second connotation of
the phrase “living Constitution,” however, one quite different from
what T have described as the Holmes version, but which certainly has
gained acceptance among some parts of the legal profession. Embod-
ied in its most naked form, it recently came to my attention in some
language from a brief that had been filed in a United States District
Court on behalf of state prisoners asserting that the conditions of their
confinement offended the United States Conpstitution. The brief
urged:

We are asking a great deal of the Court because other

branches of government have abdicated their responsibility .

. . . Prisoners are like other ‘discrete and insular’ minori-

ties for whom the Court must spread its protective umbrella

because no other branch of government will do so. . . . This

Court, as the voice and conscience of contemporary society,

as the measure of the modern conception of human dignity,

must declare that the [named prison] and all it yepresents

offends the Constitution of the United States and will not be
tolerated.

Here we have a living Constitution with a vengeance. Although
the substitution of some other set of values for those which may be
derived from the language and intent of the framers is not urged in so
many words, that is surely the thrust of the message. Under this brief
writer’s version of the living Constitution, nonelected members of the
federal judiciary may address themselves to a social problem simply
because other branches of government have failed or refused to do so.
These same judges, responsible to no constituency whatever, are none-
theless acclaimed as “the voice and conscience of contemporary soci-

ety.”
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