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Dworkin vs. Scalia

1 Robert Bork, the original originalist
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(Bork, 1971, pp. 14–15)

2 Dworkin on Bork on Brown

“the Supreme Court’s famous decision in Brown v. Board of Education, which
used the equal protection clause to declare racial segregation of public schools
unconstitutional … is a potential embarrassment to any theory that empha-
sizes the importance of the framers’ intentions. For there is no evidence that
any substantial number of the congressmen who proposed the Fourteenth
Amendment thought or hoped that it would be understood as making racially
segregated education illegal. In fact, there is the strongest possible evidence
to the contrary. The floor manager of the bill that preceded the amendment
told the House of Representatives that “civil rights do not mean that all chil-
dren shall attend the same school,” and the same Congress continued the
racial segregation of the schools of the District of Columbia, which it then
administered.
When the Supreme Court nevertheless decided, in 1954, that the Fourteenth

Amendment forbids such segregation, many distinguished constitutional
scholars … had serious misgivings. But the decision has by now become so
firmly accepted, and so widely hailed as a paradigm of constitutional states-
manship, that it acts as an informal test of constitutional theories. No theory
seems acceptable that condemns that decision as a mistake. (I doubt that any
Supreme Court nominee would be confirmed if he now said that he thought
it wrongly decided.) So Bork’s discussion of Brown v. Board of Education pro-
vides a useful test of what he actually means when he says that the Supreme
Court must never depart from the original intention of the framers.
Bork says that the Brown case was rightly decided because the original

intention that judges should consult is not some set of very concrete opinions
the framers might have had, about what would or would not fall within the
scope of the general principle theymeant to lay down, but the general principle
itself. Once judges have identified the principle the framers enacted, then
they must enforce it as a principle, according to their own judgment about
what it requires in particular cases, even if that means applying it not only in



Philosophy of Law March 3, 2010

3

circumstances the framers did not contemplate, but in ways they would not
have approved had they been asked.” (Dworkin, 1987)

3 Some actual, and fictional, history

Michael McConnell argued that, despite appearances, Brown conforms to
the original, historical meaning of the Fourteenth Amendment (McConnell,
1995a). Michael Klarman criticized McConnell’s argument (Klarman, 1995).
McConnell, in turn, replied to Klarman (McConnell, 1995b).

As Dworkin suggested, the political significance of Brown outstrips the
respect it gets from legal scholars. So the scholars wrote their own decisions
(Balkin, 2002). It’s a bit like the Speluncean Explorers, only the case is real.

An article by H. Jefferson Powell gives historical evidence that the framers
of the Constitution did not believe that their intentions should govern subse-
quent interpretations of the Constitution (Powell, 1985).
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