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Originalism

1 The living constitution

Justice Holmes: “When we are dealing with words that are also a constituent act,
like the Constitution of the United States, we must realize that they have called
into life a being the development of which could not have been foreseen completely
by the most gifted of its begetters. It was enough for them to realize or to hope that
they had created an organism; it has taken a century and has cost their successors
much sweat and blood to prove that they created a nation. The case before us must
be considered in light of our whole experience and not merely of what was said a
hundred years ago.”1

Justice Brennan: “the genius of the Constitution rests not in any static meaning it
might have had in a world that is dead and gone, but in the adaptability of its great
principles to cope with current problems and current needs.”2

2 Stare decisis or precedent

Probably the greatest contrast between [Justice Clarence] Thomas and his col-
leagues was that he fundamentally did not believe in stare decisis, the law of
precedent. If a decision was wrong, Thomas thought it should be overturned, how-
ever long the case may have been on the books. As he wrote once, “When faced
with a clash of constitutional principle and a line of unreasoned cases wholly di-
vorced from the text, history, and structure of our founding document, we should
not hesitate to resolve the tension in favor of the Constitution’s original meaning.”
At an appearance … in 2005, Scalia was asked to compare his own judicial phi-
losophy with that of Thomas. “I am an originalist,” Scalia said, “but I am not a
nut.”3

1 Oliver Wendell Holmes,Missouri v. Holland, 252 U.S. 416, 433 (1920).
2 William Brennan, quoted in Jeffrey Toobin, The Nine (Doubleday, 2007), p. 15.
3 Jeffrey Toobin, The Nine (Doubleday, 2007), pp. 102–3.
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3 Chief Justice Rehnquist on the living constitution

In my reading and travels I have sensed a second connotation of the phrase “living
Constitution,” however, one quite different from what I have described as the
Holmes version, but which certainly has gained acceptance among some parts of
the legal profession. Embodied in its most naked form, it recently came to my
attention in some language from a brief that had been filed in a United States
District Court on behalf of state prisoners asserting that the conditions of their
confinement offended the United States Constitution. The brief urged:

We are asking a great deal of the Court because other branches of govern-
ment have abdicated their responsibility … Prisoners are like other ‘discrete
and insular minorities for whom the Court must spread its protective um-
brella because no other branch of government will do so. … This Court, as
the voice and conscience of contemporary society, as the measure of the
modern conception of human dignity, must declare that the [named prison]
and all it represents offends the Constitution of the United States and will
not be tolerated.

Here we have a living Constitution with a vengeance. Although the substitution
of some other set of values for those which may be derived from the language and
intent of the framers is not urged in so many words, that is surely the thrust of the
message. Under this brief writer’s version of the living Constitution, nonelected
members of the federal judiciarymay address themselves to a social problem simply
because other branches of government have failed or refused to do so. These same
judges, responsible to no constituency whatever, are nonetheless acclaimed as “the
voice and conscience of contemporary society.”4

4 William H. Rehnquist. “The Notion of a Living Constitution.” Texas Law Review 54 (1976): 694.


