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Hart on Rawls on Liberty

 Rawls’s principles and priorities

First principle. Each person is to have an
equal right to the most extensive total sys-
tem of equal basic liberties compatible with
a similar system of liberty for all.

Second principle. Social and economic in-
equalities are to be arranged so that they are
both:

a. to the greatest benefit of the least advan-
taged, consistent with the just savings
principle, and

b. attached to offices and positions open to
all under conditions of fair equality of
opportunity

First Priority Rule (e Priority of Liberty):
e principles of justice are to be ranked in
lexical order and therefore liberty can be re-
stricted only for the sake of liberty. ere
are two cases:

a. a less extensive liberty must strengthen
the total system of liberty shared by all;

b. a less than equal liberty must be accept-
able to those with the lesser liberty.

Second Priority Rule (e Priority of Justice
over Efficiency and Welfare): e second
principle of justice is lexically prior to the
principle of efficiency and to that of maxi-
mizing the sum of advantages; and fair op-
portunity is prior to the difference princi-
ple. ere are two cases:

a. an inequality of opportunity must en-
hance the opportunities of those with
the lesser opportunity;

b. an excessive rate of saving must on bal-
ance mitigate the burden of those bear-
ing this hardship.

 What are “basic liberties”?

“e basic liberties of citizens are, roughly speaking, political liberty (the
right to vote and to be eligible for public office) together with freedom of
speech and assembly; liberty of conscience and freedom of thought; freedom
of the person along with the right to hold (personal) property; and freedom
from arbitrary arrest and seizure as defined by the concept of the rule of law.”

Rawls, Aeory of Justice, §, p. 

Aeory of Justice, p. .
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 Hart: which is the best worst outcome?The University of Chicago Law Review 

A. If there is no priority rule and political liberties have been sur- 
rendered in order to gain an increase in wealth, the worst position 
is that of a man anxious to exercise the lost liberties and who cares 

nothing for the extra wealth brought him by surrender. 

B. If there is a priority rule, the worst position will be that of a 

person living at the bottom economic level of society, just pros- 
perous enough to bring the priority rule into operation, and who 
would gladly surrender the political liberties for a greater advance 
in material prosperity. 

It must, I think, be part of Rawls's argument that for any rational self- 

interested person B is the best worse position and for that reason the 

parties in the original position would choose it. I am not sure that this 

is Rawls's argument, but if it is, I do not find it convincing. For it seems 

to me that here again the parties in the original position, ignorant as 

they are of the character and strength of their desires, just cannot give 
any determinate answer if they ask which of the positions, A or B, it is 

then, in their condition of ignorance, most in their interests to choose. 

When the veil of ignorance is lifted some will prefer A to B and others 
B to A. 

It may be that a better case along the line of argument just considered 
could be made out for some of the basic liberties, for example, religious 
freedom, than for others. It might be said that any rational person who 
understood what it is to have a religious faith and to wish to practise it 
would agree that for any such person to be prevented by law from 

practising his religion must be worse than for a relatively poor man to 
be prevented from gaining a great advance in material goods through 
the surrender of a religious liberty which meant little or nothing to 
him. But even if this is so, it seems to me that no general priority rule 

forbidding the exchange, even for a limited period, of any basic liberty 
which men might wish to make in order to gain an advance in material 

prosperity, can be supported by this argument which I have ascribed, 

possibly mistakenly, to Rawls. 

I think the apparently dogmatic course of Rawls's argument for the 

priority of liberty may be explained by the fact that, though he is not 

offering it merely as an ideal, he does harbour a latent ideal of his own, 
on which he tacitly draws when he represents the priority of liberty 
as a choice which the parties in the original position must, in their own 

interest, make as rational agents choosing from behind the veil of ig- 
norance. The ideal is that of a public-spirited citizen who prizes polit- 
ical activity and service to others as among the chief goods of life and 
could not contemplate as tolerable an exchange of the opportunities 
for such activity for mere material goods or contentment. This ideal 
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 Rawls on the priority of liberty over wealth

“Now the basis for the priority of liberty is roughly as follows: as the condi-
tions of civilization improve, the marginal significance for our good of fur-
ther economic and social advantages diminishes relative to the interests of
liberty, which become stronger as the conditions for the exercise of the equal
freedoms are more fully realized. Beyond some point it becomes and then
remains irrational from the standpoint of the original position to acknowl-
edge a lesser liberty for the sake of greater material means and amenities of
office.”

. “as the general level of well-being rises … only the less urgent wants re-
main to be met by further advances …”

. “At the same time the obstacles to the exercise of the equal liberties de-
cline and a growing insistence upon the right to pursue our spiritual and
cultural interests asserts itself.”

. “In addition men come to aspire to some control over the laws and rules
that regulate their association …”

Hart, “Rawls on Liberty and its Priority,” University of Chicago Law Review, , p. .

Aeory of Justice, pp. –.


